THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ANDREW J. KOPI SH

Appeal No. 1998-0236
Application 08/ 472,536

Bef ore MCCANDLI SH, Seni or Adnmini strative Patent Judge, STAAB
and MCQUADE, Administrative Patent Judges.

MCCANDLI SH, Seni or Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal fromthe examner’s final
rejection of clainms 1 through 6, 9, 10, 14 through 26 and 28
through 38. No other clains are pending in the application.

Appel lant’s invention relates to a furniture system
(clainms 1-6, 14-16 and 30-34), a post construction for a
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furniture system (clainms 9 and 10), a bed construction (clains
17-26, 28 and 29) and a nethod of arranging a furniture system
(clainms 35-38). The furniture systemis disclosed as having a
bed section (22) and a storage section (39a, 39b) attached to
corner post assenblies. Each post assenbly conprises upper
and | ower posts (30, 34) interconnected by a connector (38).

A copy of the appealed clains is appended to
appel lant’ s bri ef.

The followi ng references are relied upon by the
exam ner as evidence of obviousness in support of his

rejections under 35 U.S.C. § 103:

Hannum 2,057,334 Cct. 13, 1936
Vi vol i 3,972,638 Aug. 3, 1976
Bri dge 4,027, 453 Jun. 7, 1977
Tasaka 4, 253, 204 Mar. 3, 1981
Bi anco 4,312, 086 Jan. 26, 1982
Kr anj ec 4,607,576 Aug. 26, 1986
Nel son et al. (Nelson) 4,617, 689 Cct. 21, 1986
Pot t schm dt 4,745, 644 May 24, 1988
Novi t ski 4,826, 115 May 2, 1989
Geling et al. (Geling) 5,144,780 Sep. 8, 1992
Per ki ns 5, 233, 707 Aug. 10, 1993
Jory (UK) 153, 699 Nov. 18, 1920

The appeal ed clains stand rejected under 8 103 as

foll ows:
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1. daim1l as unpatentable over Bianco in view of

Bridge, Vivoli, Perkins, Pottschm dt and Nel son;

2. Cainms 2, 3, 5 and 6 as unpatentable over Bianco in
vi ew of Bridge;
3. Caim4 as unpatentable over Bianco in view of

Bridge and Vivoli;

4. Claim9 as unpatentable over Vivoli in view of
Bri dge;

5. Claim 10 as unpatentable over Vivoli in view of
G eling;

6. Clains 14-16 as unpatentabl e over Bianco in view of
Novi t ski ;

7. Caim1l7 as unpatentable over Pottschm dt in view of
Hannum

8. Claim 17 as unpatentabl e over Pottschm dt in view of
Tasaka,;

9. Cains 18-21 as unpatentable over Pottschm dt in
vi ew of Hannum Bridge and Nel son;
10. Cainms 18-21 as unpatentable over Pottschmdt in

vi ew of Tasaka, Bridge and Nel son;
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11. dains 22 and 23 as unpatentabl e over Pottschm dt
in view of Hannum and Nel son;

12. dains 22 and 23 as unpatentabl e over Pottschm dt
in view of Tasaka and Nel son;

13. dains 24-26, 28 and 29 as unpatentabl e over Bianco
in view of Pottschm dt, Nel son and Kranjec;

14. dains 30-32 and 35-37 as unpatentabl e over Bianco
in view of Perkins;

15. daim 33 as unpatentable over Bianco in view of
Bri dge and PerKki ns;

16. daim 34 as unpatentable over Bianco in view of
Vivoli and Perkins; and

17. Caim 38 as unpatentable over Bianco in view of
Per ki ns and Jory.

Reference is made to the examner’s answer for details
of the foregoing rejections.

Considering first the rejections of clains 1, 24
t hrough 26, 28 and 29, independent claim1l recites, inter

alia, a bed and tabs fornmed at the end portions of the bed’ s

side rails for renmovably nounting the side rails on the

support posts. Independent claim24 simlarly recites that



Appeal No. 1998-0236

Application No. 08/472,536

each end of each of the bed's side rails includes tabs for
removably nmounting the side rails on the posts.

In contrast to the invention defined in appeal ed cl ai ns
1 and 24, the side rails of Bianco' s bed 20 are not provided
with tabs for renovably nounting the side rails on the
pat entee’ s corner support posts 12. Instead, the nounting
tabs are provided on frame nmenbers 38 which underlie the bed’'s
side rails to support the bed.

The exam ner concedes on page 6 of the answer that the
side rails of Bianco’s bed | ack tabs for renovably nounting
the side rails on the corner support posts. For this feature,
the exam ner relies on the Nelson patent. Nelson, however,
| acks a teaching of support posts for nmounting the side rails
of the bed. Furthernore, the devices 36/l on the side rails of
Nel son’s bed do not nmount the side rails on the rail-
supporting structure, nanely the headboard and the footboard
in Nelson’s bed. Instead, these devices are in the form of
| at ches for fastening the stringers 18/ to the side rails. W
therefore cannot agree with the exam ner that the teachings of

Nel son woul d have made it obvious to provide the side rails of
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Bi anco’s bed with tabs for renovably nmounting the side rails
on Bianco’s corner support posts.

Furthernore, contrary to the examner’s findings, the
bed’ s adjacent bottomwall panels in Nelson's Figure 10 do not
define a joint |ocated over one of the stringers 18| as
required in claiml. Instead, Nelson's stringers 18l lie
bet ween
t he adj acent bottomwall panels so that the panels are spaced
fromeach other by the stringers and thus do not define joints
in the usual sense.

Wth further regard to claiml1, we are of the viewpoint
that the only way the Bridge and Vivoli references could be
conbined to arrive at the clainmed post construction is through
hi ndsi ght based on appellant’s di scl osure. Hi ndsight

anal ysis, however, is clearly inproper. 1n re Dem nski, 796

F.2d 436, 443, 230 USPQ 313, 316 (Fed. Cir. 1986).

For the foregoing reasons al one, we cannot sustain the
examner’s rejections of clainms 1 and 24 and of clains 25, 26,
28 and 29 whi ch depend from cl ai m 24.

W also will not sustain the rejections of clains 4 and

9. As stated supra, the only way the Bridge and Vivoli
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references could be conbined to arrive at the cl ai med post
construction is through hindsi ght based on appellant’s

di scl osure.

Turning now to the rejection of claim2, there is no
di spute that Bianco’s franme nenber 38 is in the formof a
bracket supporting and thus connected to a side rail of the
bed. There also is no dispute that the Bianco’s nenber 38 is
formed with tabs which are renovably engageable in vertica
spaced slots in each support post. Thus, claim2 differs from
Bi anco only by reciting that the vertically spaced slots are
formed in a wall of a vertical recess in each post. Appellant
has made no argunent to the contrary. Instead, the only
argunment supporting patentability of claim2 is that Bridge
does not suggest the exam ner’s proposed nodification of
Bi anco as set forth on pages 8 and 9 of the answer. W
di sagr ee.

In Bridge s post and bracket arrangenent, vertically
spaced slots 19 are forned in the support post 10 to receive
tabs 23a, 23b on a bracket or frame 12 to support a | oad-
recei ving beamor cross piece 11. As described in Bridge’s

specification (see, for exanple, colum 1, lines 20-50, and
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colum 3, lines 30-57), the vertically spaced slots are

| ocated in a base wall of a vertical recess 16 in the support
post, and the tabs 23b are wedged agai nst inclined side
surfaces 19a and 19b of the vertical recess. According to
Bridge's specification (see colum 1, lines 44-50 and col um
3, lines 53-57), the resulting increase in the contact area
bet ween the tabs and the post has the advantage of reducing
the stress forces (referred to as contact pressure in Bridge’'s
specification) tending to cause defornmation of the tabs due to
downwardly applied | oads. Appellant even concedes on page 26
of the brief that Bridge s construction reduces the stress
forces on the tabs or tongue elenents as they are called in
Bridge's specification. Such a teaching would have been anple
notivation for one of ordinary skill in the art to nodify

Bi anco’ s posts 12 and frame nmenbers 38 in a correspondi ng
manner to achi eve the foregoi ng advant age.

Wth regard to appellant’s argunent in the second ful
par agr aph on page 26 of the brief, the fact that Bianco’s
frame or bracket nenbers would require nodification to achieve
t he advant ages disclosed in the Bridge patent is of no nonment

because claim 2 does not require a bracket construction that
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differs fromBridge s construction. Furthernore, an end
surface of Bianco’s side rail will be disposed outwardly of
any recess forned in the corner support post for the |ocation
of the side rail taught in the Bianco reference.

In view of the foregoing, we are satisfied that the
conbi ned teachings of the applied references would have
suggested the subject nmatter of claim2 to one of ordinary
skill in the art to warrant a conclusion of obviousness under

the test set forth in In re Keller, 642 F.2d 413, 425, 208

USPQ 871, 881 (CCPA 1981). Accordingly, we will sustain the
rejection of claim2. W wll| also sustain the rejection of
dependent clains 3, 5 and 6 because the patentability of these
clainse has not been argued separately of claim2. See Inre
Ni el son, 816 F.2d 1567, 1572, 2 USPQ2d 1525, 1528 (Fed. G r

1987) and In re Burckel, 592 F.2d 1175, 1178-79, 201 USPQ 67

70 (CCPA 1979).

Wth regard to the rejection of claim10, which is
directed to the post structure per se, the Vivoli reference
di scl oses a fence construction having horizontal rails 6
supported on upstandi ng post assenblies. Each post assenbly

conprises separately fornmed upper and | ower tubul ar post
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menbers 10 and 10a which are interconnected by a connector 1
The connector has upper and | ower finned nounting portions 2
and a central body 3 internediate the upper and | ower finned
portions 2. The upper and |ower finned portions 2
respectively extend into the |lower end of the upper post
menber 10 and upper end of the | ower post nmenber 10a. The
connector’s central body 3 is interposed between the adjacent
ends of the upper and | ower post nenbers and has a slot 4 for
receiving a tab at an adjacent end of a respective rail 6 to
support the adjacent end of the rail. Thus, the basic purpose
of Vivoli’s connector construction is to nmount the horizontal
side rails of the fence.

The exam ner concedes that Vivoli |acks a disclosure of
appel lant’ s clained flanges, the interconnecting web and the
mounti ng bosses extendi ng outwardly from each flange to engage
the internal wall structure of the post sections. He
neverthel ess takes the foll ow ng position:

Geling et al. teaches the use of posts(1)

j oi ned together by a “connector”(27) having

“first and second nounting portions”(33) each

including a “pair of flanges”(35a, 37a)

i nterconnected by a “web”(47) and “two or nore

nmount i ng bosses” (53) extending outwardly from

each flange, wherein end portions of each fl ange

and the nounting bosses engage the upper and

10
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| oner post sections in an interference fit (see
Figures 2-5; colum 3, lines 66-68 and col um 4,
lines 5-50). The skilled artisan would have
found it obvious to provide the connector of
Vivoli with first and second nounting portions
each including a “pair of flanges”

i nterconnected by a “web” and “two or nore
nmount i ng bosses” extending outwardly from each
fl ange, wherein end portions of each flange and
t he nounti ng bosses engage the internal wall
structure of the upper and | ower post sections
in an interference fit in order to “provide
addi tional support and strength to the joinder
of the connected posts and provi de additional
strength to resist shear and torsional |oading”
[ answer, page 13].

We cannot agree that the subject matter of claim10
woul d have been obvi ous fromthe conbi ned teachings of Vivoli
and Geling. In the first place, we cannot agree that Geling
suggests the nodifications proposed by the exam ner.
Furthernore, if the references were conbined in the manner
proposed by the exam ner, we fail to see how Vivoli’s centra
body slot 4 can be retained. Wthout this slot, the intended
pur pose of Vivoli’s connector would be destroyed.

Still further, the nodifications proposed by the
exam ner would not arrive at the invention defined in claim 10

as required in ln re Fine, 837 F.2d 1071, 1074, 5 USPQ2d 1596,

1598 (Fed. Cir. 1988). Contrary to the exam ner’s position as
guoted supra, Geling' s tabs 57 (identified as “nounting

11
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bosses” by the exam ner) do not extend outwardly fromthe

el enents 35a and 37a which the exam ner regards as “flanges.”
| nstead, tabs 57 extend fromGeling's arns 53, and there is
only one tab extending fromeach arm |In contrast, claim10
expressly recites that two or nore of the nounting bosses
(which engage the internal wall structure of the post
sections) extend outwardly from each of the connector’s
flanges. Furthernore, Geling s disclosure that each of the
tabs 57 fits securely in an aperture 23 (see colum 4, |ines
46- 47) does not necessarily nean that the fit is an
interference fit. |In contrast, claim10 recites that the
nmount i ng bosses engage the internal wall structure of the post
sections with an interference fit.

For the foregoing reasons, we will not sustain the
rejection of claim10.

Turning now to the rejection of claim15, the only
argunent supporting patentability of this claimover the
exam ner’ s proposed conbi nation of Bianco and Novitski is that
“Novitski clearly shows the tabs being fornmed on a base 17

which is in the sane plane as the end wall of the cabinet, and

12
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whi ch does not extend outwardly of the end wall, as clai ned”
(brief, page 31). This argunent is unpersuasive.

Claim15 recites that the end portions defining the
sl ot -engagi ng tabs “extend outwardly of the end walls” of the
furniture conponent without Iimtation as to the direction in
whi ch the end portions extend fromthe end walls. As such
claim15 is broad enough to enconpass end portions which
extend in any direction fromthe end walls, including the
direction in which the end portions extend from back edges of
the end walls in a direction parallel to planes containing the
end wal | s.

In Novitski’s furniture system the back wall’s base 17
extends outwardly fromthe back edge of the cabinet’s side
wal l's or end walls, as appellant describes them Thus, when
the claimlanguage is given its broadest reasonable

interpretation (See In re Zletz, 893 F.2d 319, 321, 13 USPQd

1320, 1322 (Fed. Cir. 1989)) without reading limtations from

the specification into the claim(See In re Van Geuns, 988

F.2d 1181, 1184, 26 USPQ2d 1057, 1059 (Fed. Gr. 1993) and

Sjolund v. Musland, 847 F.2d 1573, 1581-82, 6 USPQRd 2020,

2027 (Fed. Cir. 1988)), the recitation that the end portions

13
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extend outwardly of the end walls does not distinguish from
Novi t ski .

Furt hernore, Novitski discloses all of the other elenents
of claim15 (nanely the pair of supports in the formof posts
9 and the furniture conmponent in the formof cabinet 3 having
end walls and a back wall). As such the subject matter does
not distinguish fromMNovitski. The rejection of this claim
under
8 103 is nonethel ess proper since anticipation is the epitone

of obviousness. See In re May, 574 F.2d 1082, 1089, 197 USPQ

601, 607 (CCPA 1978). Accordingly, we will sustain the
rejection of claim15. W wll also sustain the rejection of
dependent clains 14 and 16 since the patentability of these
clainse has not been argued separately of claim1l5. See In re

Ni el son, 816 F.2d at 1572, 2 USPQRd at 1528 and |In re Burckel,

592 F.2d at 1178-79, 201 USPQ at 70.

Wth regard to the two rejections of claim 17, neither
Hannum nor Tasaka teaches or suggests appellant’s cl ai ned bed
construction in which a joint between adjacent bottom wal l
panels is |located over a cross nenber interconnecting the

bed's side rails. Hannum even | acks a di scl osure of a bed.

14
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In any case, there is no teaching in this reference that the
j oi nt between the hinged table top panels 39 overlies the
cross piece 28 of the table’'s franme. Tasaka, on the other
hand, does disclose a bed construction, but there is no
teaching in this reference of any stringers or cross nenbers
underlying the bottomwall panels 11

For the foregoing reasons, we cannot sustain the two
rejections of claim17. For the same reasons we cannot
sustain the rejections of clains 18 through 23 which depend
directly or indirectly fromclaim1l7. As noted supra with
regard to the rejection of claim1, Nelson does not rectify
t he foregoi ng shortcom ngs of Hannum and Tasaka.

Wth regard to claim 30, Bianco discloses an upper bed
section and a |ower furniture section having furniture
conponents such as storage drawers 26 and dresser 28.
However, Bianco concededly | acks a teaching of providing
separ abl e post assenblies for renovably nounting the upper bed
section 20 on the lower furniture section.

Per ki ns, however, teaches a nodular furniture system
havi ng upper and | ower furniture sections 12 and 14 supported

on corner post assenblies. Each of the post assenblies

15
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conprises a |l ower post 14 and an upper post 16 aligned with
the | ower post and detachably supported on the | ower post by a
connector 34. The upper furniture section 12 is therefore
removably nmounted on the |lower section 14 to permt the two
furniture sections to be separated as shown in Figure 2 of the
Perkins patent to provide flexibility and convenience to a
user (see colum 1, lines 15-18 of the Perkins specification).
Such a teaching would have been anple notivation for one of
ordinary skill in the art to substitute Perkins’ post
assenblies (12, 14, 34) for Bianco’s corner support posts 12
to renovabl e nount the upper bed section on the |ower
furniture section. |In addition, Perkins suggests the

provi sion of not one but four side rails 18 for each of the
upper and | ower sections for the self-evident purpose of
reinforcing the support frame structure.

Wth regard to appellant’s argunents on page 37 of the
brief, the fact that both of Perkins’ upper and | ower
furniture sections are shown to be bunk beds does not detract
fromthe obviousness of substituting Perkins’ posts assenblies
for Bianco’s support posts as discussed supra. In the first

pl ace, bunk beds are furniture conponents. Thus, the

16
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recitation in claim30 of “furniture conponents” is broad
enough to read on the conmponents of Perkins’ |ower bunk bed.
In addition, Perkins recognizes in colum 1, lines 19-23, that
t he nodul ar design of separable furniture sections is
applicable to different types of furniture and that bunk beds
are but one type of such nodular furniture systens.
Furthernore, Bianco's teaches the concept of utilizing
conponents other than bed in the Iower furniture section. In
this regard, Bianco’'s teachings cannot be ignored, for the
test for obviousness is not what the references exclusively or
individually teach. Instead, the test is what the references
woul d have col l ectively suggested to one of ordinary skill in
the art. See Keller, 642 F.2d at 425, 208 USPQ at 881

Furthernore, claim 30 is broad enough to read on Perkins
al one because the recitation of the furniture conponents is
broad enough to read on Perkins’ |ower plural conponent bunk
assenbl y.

For the foregoing reasons, we will sustain the rejection
of claim30. W wll also sustain the rejection of dependent
clainms 31 through 34 since the patentability of these clains

has not been argued separately of claim30. See In re

17
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Ni el son, 816 F.2d at 1572, 2 USPQ2d at 1528 and | n re Burckel,

592 F.2d at 1178-79, 201 USPQ at 70.

Wth regard to claim35, Perkins suggests the concept of
provi di ng upper and | ower support posts detachably
i nterconnected by connectors for renovably nounting an upper
furniture section on a |lower furniture section for the reasons
di scussed supra with respect to claim30. 1In fact, based on
our analysis of Perkins, this reference teaches all of the
clainmed steps in claim35, nanely the step of providing the
bed section (in the formof the upper bunk), the step of
providing the furniture-nmounting section (in the formof |ower
support posts 14) together with a rail nmenber (in the form of
one of the lower rails 18) and the plurality of furniture
conponents (in the formof the plural conponent |ower bunk
assenbly), the step of selectively assenbling the bed section
and the furniture-nmounting section together by neans of the
connectors 34 as shown in Figure 1 of the Perkins patent, and
the step of noving the bed section apart fromthe furniture-
mounting section by renoving the connectors as shown in Figure

2 of the Perkins patent.

18
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For the foregoing reasons, we will sustain the rejection
of claim35. W wll also sustain the rejection of dependent
clains 36 through 38 since the patentability of these clains
has not been argued separately of claim35. See In re

Ni el son, 816 F.2d at 1572, 2 USPQ2d at 1528 and | n re Burckel,

592 F.2d at 1178-79, 201 USPQ at 70.

In summary, we have (1) affirnmed the examner’s
rejections of clains 2, 3, 5, 6, 14 though 16 and 30 t hough 38
and (2)
reversed the examner’s rejections clainms 1, 4, 9, 10, 17
t hrough 26, 28 and 29. The exam ner’s decision rejecting the
appealed clains is affirmed in part.

No time period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
8§ 1.136(a).

AFFI RVED- | N- PART

Harrison E. McCandlish, Senior )
Adm ni strative Patent Judge )
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Law ence J. Staab
PATENT
Adm ni strative Patent Judge

John P. McQuade
Adm ni strative Patent Judge

tdl
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